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Dear Sir,

Re: Federal Civil Justice Strategy Paper
National Legal Aid Response

Thankyou for the invitation to comment on the Federal Civil Justice Strategy Paper.
Our comments follow:

General:

The Federal Civil Justice Strategy Paper (“the Paper”) provides a good description of
the current federal civil justice system. NLA is generally supportive of the Paper.
NLA would like to see the paper used as the basis for a more extensive analysis of the
current system and the development of strategies in the areas of leadership,
consultation, evaluation and resourcing.

Specific:

Chapter 1: Purpose and scope of this Paper

The stated aim of the Paper is to “assist the Government in longer term planning and
policy development for the system, by identifying a vision for the system and key
policy areas, on which the Government should concentrate attention”.

NLA notes that “family law” is not identified as a distinct key policy area, and
suggests that this should be the case in the development of any long term planning and
policy development.

Role of the Federal Civil Justice System

The Paper states that “While the courts have a pivotal role to play in the federal civil
justice system, they are not the only players that contribute to upholding the rule of
law. Others, such as the private legal profession, community legal centres, Legal Aid

Commissions and governments, also play important roles”.?
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NLA draws the apparent oversight of the Aboriginal and Torres Strait Islander Legal
Services from this latter sentence to your attention.

In upholding the rule of law and developing appropriate strategies for the funding and
delivery of services it is essential that the Commonwealth and State and Territory
Governments and principle legal services providers work together.

Goal; Promote an understanding of the system in order to enhance
public confidence in it

Chapter 3: Promoting an Understanding of the Federal Civil Justice System to
enhance public confidence in it.

This chapter does not address the promotion of understanding of the federal civil
justice system amongst Aborigines and Torres Strait Islanders, people from culturally
and linguistically diverse backgrounds or people whose disability is such that they
require interpreters or the provision of information other than in print format. Whilst
some issues in connection with these groups as litigants are raised in chapter 4, as a
matter of strategy the wider issue of enhancing general understanding and confidence
of these groups should be dealt with as part of this chapter.

Strategies to increase awareness of the system and services for Aboriginal people
need to address key issues such as

Awareness - the need to recognise and respect Aboriginal culture and perspective and
acknowledge these as essential components in the delivery of the system’s services
and employment practices;

Access - the need to redesign the system’s plans, policies and resources to include
Aboriginal people as a service priority.

Parmerships — the need to develop continuous liaison and consultation with
Aboriginal communities and organisations and other legal service providers.

Recommendation 1: That, as part of initiatives in the development of a common civics
education curriculum, greater emphasis be placed on the role and functions of the
federal civil justice system, and its place in Australian society.

NLA supports this recommendation.

Recommendation 2: That federal courts continue to develop information initiatives
such as student resource materials and information for the general public, both on-line
and in printed form, and that, where not already doing so, consider:

(a) participating in the development of curriculum materials, and

(b) engaging in community outreach activities, such as attending activities with
schools and community organisations to increase awareness of the role and functions
of the federal courts.

NLA supports this recommendation. NLA also suggests that in doing this the Courts
should consider opportunities to co-ordinate with other groups and service providers.
Examples:

NLA suppotts better liaison between the courts and legal service providers with
regard to publications. Such liaison assists in limiting duplication, and encourages
national consistency which minimises confusion for litigants.



NLA supports community outreach occurring in the context of the activities of
community based organisations. NLA supports a family law pathways type approach
in this regard.

Recommendation 3: That the courts:

(2) develop mechanisms to encourage the writing of joint judgments

(b) keep judgments as short as possible by adopting a concise, plain language writing
style, and

(c) make greater use of ex tempore judgments.

NLA supports this recommendation.

Recommendation 4: That the courts continue to develop, where appropriate, uniform
procedures for those areas of law in which the same jurisdiction can be exercised in
more than one court. The continuing work of the Council of Chief Justices in
developing uniform procedures for the Federal Court and State and Territory Supreme
Courts is encouraged.

NLA supports this recommendation to the extent that it does not jeopardise simple
procedures which facilitate accessibility or make it more difficult for people to self-
represent. LAQ cites its experience of a similar process in its state jurisdiction. LAQ
believes that process has had the effect of imposing higher obligations on litigants at
Magistrates Court level and made it more difficult for people to setf-represent.

History suggests that, with time, Courts and Tribunals established to cater for simple
cases, and to facilitate access to justice by the litigants involved in those cases,
become increasingly prone to complexity and delay. The AAT exemplifies this
phenomenon. NLA is concerned that delays in the Federal Magistrates Court are
increasing and that the FMC does not evolve in a fashion similar to the Family Court
of Australia and the AAT. NLA recommends investigating the cause of this
phenomenon, with a view to addressing it.

NLA. suggests that to really simplify procedures for the purposing of facilitating
accessibility that a more radical overhaul of the current system is required. Whilst
involving Courts outside the federal civil justice system, the current situation where a
party in a family law matter might have proceedings in 3 different courts leads to
confusion for the party and is a waste of resources for the litigants and agencies
involved.

Goal: Supporting access to justice for cases with merit

Chapter 4: Supporting Access to Justice for Cases with merit

‘Whilst this chapter is entitled “Supporting Access to Justice for Cases with merit” it is
also about discouraging litigants with unmeritorious cases. These two concepts are
related but NLA suggests it would be more appropriate if the issues could be further
separated out. In saying this we are fully supportive of both concepts. Our concern is
that whilst the paper makes the point that it is lack of access to appropriate services
that often cause people in special groups to bring unmeritorious claims, the current
presentation of the issues risks negative stereotyping.



Culturally and linguistically diverse people

NLA notes that the “Federal Courts have had an amount built inte their budgets for
the cost of interpreters” and that for the Federal Court this amount was $11,000 per
annum. Yet the Court has advised that the “cost of interpreters/translators provided
by the Court for the last 4 years is: 1999/2000 $74,848, 2000-2001 $109,788, 2001-
2002 $168,452 and 2002-2003 $177,522” This suggests either or both of a dearth of
funding or budgeting completely inadequate for the purpose.

Recommendation 6: That federal courts work together to implement recommendations
of the Family Court’s Diversity Committee and the Roundtable on Cultural Diversity,
to the extent that they have not already done so. This might include initiatives such
as:

(a) providing information and training for community workers about the purpose and
services of the courts

(b) developing a comprehensive information strategy on multicultural issues

(c) developing a distribution strategy that incorporates various methods of
dissemination of information, such as the use of community radio and newspapers

(d) developing an integrated cross-cultural training program for staff

(e) actively exploring the employment of bilingual staff and counsellors, and

(D) providing adequate facilitics for interpreters.

NLA supports this recommendation.

Recommendation 7: That consideration be given to enhancing the availability of low
cost interpreters, particularly face-to-face interpreters for Community Legal Centres
and similar services that offer legal assistance to people from linguistically diverse
backgrounds.

NLA supports this recommendation, although our experience is that for initial advice
telephone interpreters are often sufficient. It is important that the recommendation
extend to all legal aid service providers. NLA also suggests that the extension of the
hours in which TIS operates would help to redress the disadvantage for people for
whom English is not a first language or who are unable to speak English. Clearly the
matters of funding and budgeting also require attention. The reference to “low cost
interpreters” must be read subject to the essential requirement that the interpreters are
appropriately qualified and are able to provide a quality service.

Migration matters

The Paper states “Access to information about what the decisions of tribunals mean
and the merits of appealing those decisions, along with access to interpreters, are
important for ensuring that cases with merit obtain appropriate access to the courts
and discouraging unmeritorious litigation”.

One obvious way of improving the access of litigants in migration matters to the
system would be to increase the availability of legal aid to potential litigants. In the
case of migration law, the current guidelines imposed upon legal aid service providers
is that grants of aid can only be provided in test case matters in the Federal or High

? Page 81, footnotes 32 and 33
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Court. Funding for primary stage applications should be restored. This is likely to
reduce the costs incurred by the justice system as a result of poorly prepared
applicants.

Currently, assistance for earlier stages including primary stage application can only be
provided through contracts administered by the Department of Immigration under its
Immigration Advice and Assistance Scheme (IAAAS). Under the IAAAS, DIMIA
enters into contracts for the provision of application assistance to asylum seckers in
detention with successful tenderers, usually for two years.

The requirement that there be “differences of judicial opinion” before legal aid can be
granted for judicial review proceedings is very narrow and means disadvantaged
clients with meritorious cases are denied assistance.

The IAAAS scheme provides representation to only a small number of disadvantaged
people in the community applying for visas to the Immigration Department or to
review tribunals.

Immigration Department statistics indicate that, Australia wide, in the financial year
2001-02, representation was provided under the scheme in 398 non-detention cases.
Given that there are over 8000 Temporary Protection Visa holders applying for
further visas, many of whom are unable to pay for representation, the current system
clearly does not provide access to justice for this disadvantaged group.

Funding for Commissions to give early advice might help address the Courts’ concern

about the “relentless flow of meritless applications™.*

Discrimination cases

Likewise with the Federal Courts jurisdiction under the HREOC Act 1986. The
current Commonwealth guidelines for legal aid assistance in such matters place
considerable constraints on the ability of potential litigants to obtain legally aided
representation in such matters. In discrimination matters, funding is only available
where there is likely to be “substantial benefit to both the applicant and the public”.
The effect of such a requirement is that many who need assistance in this area, are
effectively prevented from seeking redress, thereby adding to their experience of
marginalisation and discrimination. It also contributes to the downgrade of
Australia’s commitment to the elimination of discrimination and the promotion of
human rights. NLA understands that the test of “benefit to the public” will not be
included in the new guidelines for legal assistance. NLA looks forward to receipt of
those guidelines.

If legal aid is not sufficiently available, disadvantaged people will have to represent
themselves in court. This is not a satisfactory option. At the very least, legal aid
assistance should be able to be extended to those people whose matters have merit
but, as a result of their modest incomes, fall outside the current means test.

Aboriginal and Torres Strait Islanders
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Please refer to our comments above with relation to the understanding of and
confidence in the system by indigenous people.

The Paper records that “the Australian Government recognises that Indigenous
women can be marginalised by the legal system and that existing Indigenous Legal
Services are often unable to assist the women in domestic violence or sexual assault
matters, etc because of a conflict of interest”. ° Whilst specific funding may have
been provided for services for Indigenous and Torres Strait Islander women as part of
the Australian Governments Community Legal Services Program, the funding to such
services and to ATSILS and Legal Aid Commissions to assist indigenous women is
grossly inadequate to meet the need.

NLA’s experience of the Indigenous family consultants in the Family Court has been
very positive. NLA strongly supports the provision of tnterpreters and indigenous
family consultants where they are needed. Adequate funding for the purpose must be
allocated.

Recommendation 8: That the federal courts take into account the needs of Indigenous
Australians when considering the implementation of recommendation 6.

NLA supports this recommendation.

Rural regional and remote Australians

Recommendation 9: That consideration be given to providing further funding for
additional Community Legal Centres in the regional and outer metropolitan areas of
Queensland, Victoria and Western Australia, as identified in completed Community
Legal Centre reviews.

NLA supports this recommendation. This issue should also be examined in relation to
NSW at the completion of the CLC Funding Review.

Recommendation 10: That the federal courts work together to find ways of expanding
court services for people in rural, regional and remote Australia, including:

(a) implementing or increasing regular circuit coverage

(b) implementing or increasing hearings in places other than purpose-built court
buildings, where appropriate

(c) in all locations where the Federal Magistrates Court has a registty presence,
implementing the ability to file both Federal Magistrates Court family law and general
federal law matters, and

(d) increasing the use of technology, in particular:

(i) andio and video equipment to take evidence and facilitate hearings in remote areas,
and

(ii) telecommunications technology (for example, facsimile and e-mail) to facilitate
communication with the court and the filing of court documents.

NLA supports this recommendation.
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Recommendation 11: That consideration be given to expanding court support
networks to all federal courts, and that such expansion include liaison with
appropriate representatives of people with disabilities and people from culturally and
linguistically diverse backgrounds, including Aboriginal and Torres Strait Islander
peaple, to ensure optimal levels of support and assistance to those people.

NLA supports this recommendation subject to provision being made for the resource
implications for Legal Aid Commissions and other service providers.

Enhancing access to legal advice and representation

Community Legal Centres

Recommendation 12: That consideration be given to increasing the minimum level for
the core operating funding of Community Legal Centres and bringing the least well
resourced centres, mainly in regional areas, to the minimum base.

NLA supports this recommendation.

The Commonwealth should also remove the current restrictions operating upon
Environmental Defenders Offices, which prevent them from using their funds to
conduct litigation.

The operation of community legal centres would also benefit from a co-ordinated
strategic planning approach to their services, which takes into account identified legal
needs.

Legal Aid

NLA considers it extraordinary that in presenting what purports to be a strategy paper
for federal civil justice, that the Paper states “Legal Aid will not be examined in detail
here, as many matters concerning legal aid will be considered in the context of
renegotiating agreements with the States and Territories”.

NLA is concerned that the Paper states “Anecdotal evidence suggests that low fees
paid to private practitioners for legal aid work may have prompted some practitioners
to withdraw from the legal aid market.”’ This is certainly the case and NLA has
provided the Attorney-Generals’ Department with the results of NLA surveys of
private practitioners about legal aid work. The results of the 2002 survey were
pronounced statistically valid by Professor Rosemary Hunter and provided evidence
that private practitioners are withdrawing from legal aid work because of low fees
paid and bureaucratic requirements that Commissions impose in accordance with the
Commonwealth Government’s guidelines.

The increase in funding to assist Commissions to “retain experienced practitioners in
family law and veterans’ work”, announced as part of the budget for 2004-2005, is too
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little and too late. Experienced practitioners have already been lost and the funding
provided is thoroughly inadequate to attract those practitioners back. Directors are
concerned that the Commonwealth has ignored advice about current market rates and
the related issues of access to justice and juniorisation.

The Paper states that “the development of nationally consistent Commonwealth
priorities and guidelines has been one of the mechanisms used by the Commonwealth
to promote national equity in the accessibility of legal aid services for matters arising
under Commonwealth law”. NLA repeats its oft expressed concern that uniformity
and equity not be confused. Whilst priorities and guidelines are consistent across the
country, this does not ensure national equity of access because the need is different
across jurisdictions and funding in most jurisdictions is insufficient to meet need.

The paper also makes the statement that “means tests set by Legal Aid Commissions
may exclude some people who cannot afford private legal representation from
qualifying for legal aid. This is an issue in control of individual legal aid
Commissions, although affected by overall funding levels.”® NLA is concerned that
this Paper suggests that each Commission applies its own means test. Commissions
apply the national means test. The indicia fed into the means tests necessarily varies
across jurisdictions. To the extent that some Commissions have not updated these
indicators, the effect has been to exclude some people from qualifying for legal aid.
The updating of the test in some jurisdictions may result in less people receiving legal
aid. The only other difference in the means test is that LAQ and LACTas operate a
simplified means test, in accordance with the Commonwealth’s stated preference for
such a test.

NLA is very concerned that the Paper completely understates the Commonwealth’s
responsibility to suggest that the matter is controlled by Commissions, although
“affected” by overall funding levels. Overall funding levels are the primary reason
behind refusals for legal aid across the country.

NLA recommends that funding to Legal Aid Commissions must be increased to
enable increased access to advice and representation to those litigants who are of
limited means and whose cases are deserving,

NLA also recommends that the Commonwealth increase funding to enable
Commissions to pay private practitioners at rates that do not bear a ridiculous
relationship to market rates.

Duty lawyer schemes

Since the release of the Paper, the Attorney-General’s Department has allocated
specific funding for the establishment of duty lawyer schemes by individual
Commissions. NLA is working with the Commonwealth with regard to the
establishment of the most appropriate model/s for jurisdictions with a view to
minimising the potential risk associated with the provision of this discrete task

service.




Conflicts of interest

NLA notes the commentary in the paper about conflict. NLA is concerned that it
might be inferred from the Paper that the Attorney Generals® Department is
dismissive of conflict as a real issue. NLA, including the Director of the NSW LAC,
has informed the Commonwealth on numerous occasions that it is necessary for the
Commonwealth to legislate in relation to conflict. Until this is done, it not a matter
ultimately either for the Attorney-General’s Department or Commissions to determine
when conflict does or does not exist but is rather a matter that lies with the
professional bodies of each State and Territory. Until legislation is introduced, the
conflict issue will need to be addressed as is most appropriate in individual
jurisdictions.

NLA remains concerned that the provision of duty lawyer services to people who
have means and/or whose cases do not have merit should not be at the expense of the
provision of assistance to those who would be eligible for aid but for limited funds.
NLA seeks the co-operation of the Attorney-General’s Department in working to
minimise this situation, This difficulty and the risk of civil liability can in part be
addressed by determining the boundaries of the duty lawyer service.

Recommendation 13: That the further development of duty lawyer schemes in the
federal courts be supported.

NLA. is working with the Attorney-General’s Department with regard to the
establishment of the most appropriate duty lawyer services.

Pro bono work

Recommendation 14: That the Legal Services Directions be amended to oblige
government agencies (subject to direct conflict of interest) to give all lawyers the
same level of consideration in selecting legal service providers, regardless of whether
those lawyers have acted, or may act, pro bono for clients in litigation against the
Commonwealth.

NLA supports this recommendation.

Discrete task representation

Recommendation 15: That the Attorney General’s Department liaise with the Legal
Ethics Committee of the Law Council of Australia and other interested stakeholders
regarding the development of model conduct rules designed to provide guidance to
lawyers engaging in discrete task representation.

And

Recommendation 16: That the courts liaise with the Attorney General’s Department,
the Law Council of Australia, and other interested stakeholders regarding possible
amendments to court rules designed to clarify the obligations of lawyers when they
are not acting on an on going basis in litigation.

An argument in support of DTR is that much DTR is already provided by the legal
profession. Examples most often cited are barristers” opinions, once off advice at the
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outset of a legal matter, and duty lawyer services. These are discrete areas which the
profession has long recognised.

One of the benefits of DTR services cited by the Paper is that is “has the capacity to
offer a real way forward in terms of making justice accessible to those on moderate
incomes who are currently not eligible for legal aid”.? Whilst Commissions will
continue to assist self-representing litigants as appropriate, NLA is concerned that
“unbundled services” are not perceived as a cheap alternative to representation or that
they are provided to people who have chosen not to make an application for aid (eg
persistent litigants who are using the Court as a mechanism for harrassing a former
partner), or who are ineligible because their case is unmeritorious. NLA suggests that
the Commonwealth must review where the means test is currently set. With this
primary step taken, a reduction in the numbers of self-representing litigants could be
achieved.

To the extent that Commissions already provide DTR, this is usually offered at the
outset of a case, at a time when the risk of compromising someone’s case is minimal
and the practitioner is exposed to less risk. In many situations the unbundling of
representation services, such as by isolating the drafting of affidavits as a discrete
task, may risk compromising an individual’s case and exposing the lawyer to civil
liability and professional misconduct.

‘Written limited retainers signed by the person to whom DTR is provided may assist in
limiting liability. However, it seems logical that such a retainer could only be
effective to the extent that it imported a lower standard than would ordinarily be the
case of the practitioner involved in providing the discrete task. 1t is inherent in this
that the service being provided is second —rate to the service provided by a
practitioner representing a client on an ongoing basis. Another concern is that such
retainers and their implications would best be understood by more sophisticated
litigants rather than the socially and economically disadvantaged clients who are often
most in need of legal services.

‘When considering the establishment of duty lawyer services it is essential that the
boundaries of this service are clearly set.

NLA wishes to be consulted in relation to the development of any model conduct
rules for DTR because of Commission experience in understanding the needs of
particular client groups and the impact particular proposals may have for these clients.

Importance of effective co-ordination and referrai mechanisms
Recommendation 17; That, following the evaluation of the NSW Cooperative Legal
Service Delivery model pilot, the Australian Government consider supporting the
development of similar cooperative service delivery models across Australia.

NLA supports this recommendation. NLA agrees that improved co-ordination and
co-operation can maximise the efficacy of available resources. However, it is also the
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case that particular regions and communities will require additional resources to meet
un-met legal need, where there are insufficient resources to meet demand.

The NSW Co-operative Legal Service Delivery Model is reliant on the use of reliable
empirical evidence in the analysis of legal need, and in the planning of legal services
to respond to this need. The NSW LAC foreshadows that the effective co-operation
of the CLSD Model will require some funding commitment if government is
interested in adequately supporting it on an ongoing basis.

Goal: Facilitating the Resolution of Disputes at the lowest

appropriate level

Chapter 5: Resolving Disputes at the Lowest Appropriate Level

Generally NLA supports the aims of the Chapter 5 recommendations and the
increased use of Primary Dispute Resolution services. However, we have some
reservations in relation to the proportionality of some proposals in relation to pre-
action proceedings, which place more barriers in the way of self-representing litigants
and increase costs to parties. While this may be a valid approach for the higher
courts, it is important that the Federal Magistrates Court processes are simple and
easily accessed by self-representing litigants and affordable for parties paying their
own costs. This is also relevant to recommendations 20 and 23.

Pathways and partnerships

The Paper notes that existing networks include “community based service providers,
the Family Court, the FMC, government service providers such as the Child Support
Agency and in some places community legal services and legal aid commissions.”'
1t is appropriate for LACs and other legal service providers to be involved in all
jurisdictions. This is because the lawyers are often the first point of contact and
therefore a primary source of referral for people following family relationship
breakdown. Pathways is about an integrated family law system and it difficult to see
how the system can be properly integrated without the involvement of lawyers in
some jurisdictions.

Goal Maximising the Performance of the components within the

system

Chapter 6, Maximising the Performance of the System

NLA is generally supportive of moves to increase efficiency in the courts and
responded to the ANAO Performance Audit of the Family Court and the FMC. NLA
is concerned however that

(i) technology initiatives should take account of digital divide issues and not act to
impose further barriers to already disadvantaged groups;

(ii) the obligations imposed on lawyers should be reasonable having regard to the
nature of the matter and not increase costs unreasonably for litigants, especially in the
FMC, and

(iii) the delay and cost that can result from the inflexible application of case
management procedures and rules in some jurisdictions be avoided. For example, in
some jursidictions if there has been non compliance by a party by a designated date,
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