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Dear Sir,

Re: "A Strategic Framework for Access to Justice in the Federal Civil Justice
System, September 2009, Report by the Access to Justice Taskforce Attorney-
General's Department"”.

Introduction
National Legal Aid (NLA) represents the Directors of each of the 8 State and Territory
Legal Aid Commissions ("Commissions”).

NLA aims to ensure that the protection or assertion of the legal rights and interests of
people are not prejudiced by reason of their inability to:

Obtain access to independent legal advice,

Afford the financial cost of appropriate legal representation;

Obtain access to the Federal and State and Territory legal systems; or
Obtain adequate information about access to the law and legal system

NLA therefore welcomes the opportunity to provide the following comments on the
Report A Strategic Framework for Access to Justice in the Civil Justice System, ("the
Report").

Overview of NLA submission & NLA suggestions

NLA supports the overall thrust and philosophical underpinnings of the Framework
(Principles and Methodology) described in the Report. These are consistent with the
Commissions' existing legal assistance service model.

In this context, and noting that the Commonwealth and State and Territories’
Attorneys-General have endorsed the Principles, and the Commonwealth Attorney-
General's indication that Commissions are to use Commonwealth funds for early
intervention processes we wish to make the following suggestions:

1. In any situation relating to family matters where a resolution could be reached
without resort to the Court, that the Commonwealth allow and fund Commissions to
deal with everyone, not just those people who satisfy the Means Test. Commissions
are well placed to take on this responsibility and to do the work more cheaply
because Commissions already have well established programs which deal with the
most difficult matters.
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2. In line with the philosophy of the Framework that early intervention can prevent
matters from escalating, that funding be provided to Commissions to enable a
ramping up of existing services such that more prevention and early intervention
services can be delivered pro-actively in all law areas, including for example
consumer law and elder law.

Whilst the Report does not reflect the extent of the preventative and early
intervention and resolution work already undertaken by the Commissions, we confirm
that the infrastructure and service delivery capacity of Commissions in these areas is
already significant and could be expanded if further funding was forthcoming.

NLA has addressed matters arising for Commissions in relation to each of the
chapters in the Report under respective headings below. The Report's
recommendations, referred to in this submission, are attached.

Chapter 1 Overview - the scope of the review

NLA is pleased that the importance of the rule of law, the quality of Australia's rule of
law, and the link between the rule of law and economic prosperity, are stated at the
outset of the Report. Particularly, it is pleasing to see the Report recognises that
"continuing improvements in access to justice are important in maintaining a strong
rule of law"".

NLA is very supportive of the view that access to justice means improving the justice
quality of people's relations, and that this in turn is stated to entail "giving people
choice and providing the appropriate forum for each dispute” as well as "facilitating a
cutture in which fewer disputes need to be resolved"?

NLA's view is that " the same service will not suit everyone and the same means, (eg
telephone, face to face etc,) of accessing it will not suit everyone. Some people will
need more of a particular service or level of service than others to achieve justice for
their sitgation. Services that work well for some locations may not work well for
others."

NLA has some concerns that lawyers, courts, and dispute resolution services are
characterised as "formal justice” in some places in the report®. The characterisation
of certain types of assistance into "informal" and "formal" might carry positive and
negative connotations respectively. We suggest that this has the capacity to have a
discouraging or intimidatory effect in circumstances where lawyers, dispute resolution
and the court may in fact be necessary to achieve access to justice in the
circumstances of the particular case. Many legal and dispute resolution services,
and to some extent ‘court services', are also provided in a relatively informal fashion,
with the intentions of the provider being to make people as comfortable as possible.

It may not have been intended but we have some concern about the reference to
"_.Government intervention in non-violent family dispute[s]"....° . We suggest
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Government should be supporting the resolution of such disputes but not
"intervening” in them.

Chapter 2 Demand for Justice

NLA agrees that legal needs research from across the world presents a consistent
picture of the legal needs of disadvantaged people. This picture also accords with
our experience.

As the Report states " the scope of data available on access to justice is uneven, and
where available is often difficult to compare effectively"..."further and better data
collection is necessary to build a complete picture”. Legal assistance service
providers raised concerns in this regard in submissions made to the 2003 Senate
Inquiry into Access to Justice, and many of the recommendations of that Inquiry were
about the Commonwealth Government funding/conducting research into legal need.

As the Attorney-General's Department is aware, NLA has now commissioned the
Law and Justice Foundation of New South Wales to undertake a national study of
legal need. The results of this study are expected in September 2011. The study,
whilst limited to some extent by a combination of factors such as reliance on the
telephone (with many people, and even "groups” of people, such as the homeless
and those in remote communities, not having telephones) and cost and available
funding, wilt nevertheless produce better national empirical data about Australian
legal need than this country has had to date.

The Report notes the finding of the Law and Justice Foundation of NSW Legal Need
Study that "people do not seek information from legal sources for their legal
problems".” The report notes a mismatch therefore in supply. In considering why
this is the case, it is suggested that the "anti-lawyer" sentiment developed and to
some extent fostered intentionally or otherwise could be considered as a possible
factor, in contributing to this mismatch. Again we would suggest that the
characterisation of lawyers, dispute resolution, and the courts as "formal”, is not
helpful in encouraging people to access legal advice and/or to pursue their human
rights.

Chapter 2 concludes: " A strategic response would emphasise better information and
more accessible sources of information generally, and earlier on. There may be a
benefit in promoting pro-active strategies and tailored information to meet legal
needs, early intervention, accessible legal services, better use of non-legal gateways
and increased co-ordination".®

NLA would be extremely concerned if the Attorney-General's Department did not
recognise the vast range and quantity of tailored information services, advice,
referral, and pro-active strategies such as community development and community
legal education services provided by the Legal Aid Commissions. These services
however 1) come at a cost, and 2) will not prevent a number of the matters
developing to the point of requiring litigation and in a small percentage of cases a
decision by the Court. As the Department is aware NLA also has a national
Consumer Legal Education (CLE) Working Group, which is comprised by a
representative from each Commission and which operates inter alia to capitalise on
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initiatives, avoid duplication and to maintain links with other providers in relation to
community development and community legal education. The CLEWG is informed
by the demand on Commission legal information, advice, and minor assistance
programs as well as national and international research.

If increased awareness of existing services is to be achieved then greater promotion
will be necessary. For a long time now, Legal Aid Commissions have not advertised
or promoted services to anywhere near the extent that we would like to, because of
1) previous experience in relation fo "opening the floodgates" of a demand that we
simply cannot meet on existing funding levels, and 2) the risk of creating further
stress for people by raising and then failing expectations that the required assistance
(which may need to go well beyond the provision of legal information) can be
provided. This does nothing to improve the already damaged public perception of
the legal sector.

The Report notes time as a significant barrier to supply; "primary barriers reported
were the telephone line being engaged or being placed on hold for too long (18.4% of
events where help was sought), delays in getting a response (17 per cent), and
difficulty in getting an appointment (11 per cent)." In relation to accessing telephone
services and waiting times, we note that in the 2007-2008 financial year,
Commonwealth information and advice calls answered by Legal Aid Commissions
numbered well in excess of 214,000, providing information and advice and directing
matters to the most appropriate pathway/s. Some delay is experienced at times.
This is a resources issue. Call data is examined for patterns and trends to inform
staffing levels at various times and days, but numbers of calls received can vary
considerably, and having people sit by a phone all day ready to respond to any of a
vast range of problems involves cost.

The Report says "Some services are provided electronically, for example the
electronic lodgement of complaints with the Commonwealth ombudmsan or
applications for legal aid online.""® In relation to legal aid it is footnoted that "in 2002
Legal Aid NSW piloted the electronic lodgement of legal aid applications”. We wish
to note that most Legal Aid Commissions provide for electronic lodgement of legal
aid forms. In Tasmania, for example, all applications have been dealt with
electronically since 2001.

Chapter 3 The Supply of justice

We endorse the broader view of access to justice encompassing more than direct
funding for legal representation in courts. Our experience is that community
education and engagement strategies are essential to help ensure that vuinerable
people and those who work with them can recognise legal problems and seek early
assistance, and that the provision of information, advice and minor assistance at an
early stage, can help 1o resolve many disputes before they escalate.

Our experience also reflects the discussion in the social inclusion literature that
strategies need to be both wide (to prevent social exclusion) and deep services
(tailored to provide effective assistance to vulnerable people with multiple needs)”.
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So while it is important to have front end, early intervention services, these need to
be complemented by tailored intensive services when necessary.

NLA supports the emphasis in the Report on alternative and proportionate dispute
resolution, and is pleased that the Report recognises Commission dispute resolution
programs. "Commissions have a long standing and effective dispute resolution
program primarily engaged in providing family law services. These programs would
be suitable to provide mediation services in civil matters and would provide
significant support to clients eligible for a grant of aid. We confirm that our programs
would be suitable to provide mediation in civil matters, and stand ready for expansion
although funding would be required for the purpose.

We note the suggestion that "FRCs and private FDR are best placed to resolve low-
conflict disputes”. We are of the view that the FRCs and private FDR providers are
best placed to resolve those situations where there is essentially no conflict between
the parties, but a desire to arrive at the most effective resolution of issues relating to
break-up. But even in those circumstances, there will be occasions when legal
advice and assistance is warranted. Commissions' family dispute resolution (as
distinct from the FRCs or private providers) is appropriate for "low-conflict” matters
and this is even more important where there are legal issues in relation to property
and child support matters, and/or where there is no other provider able to assist.
Whilst Commissions currently require at least one of the parties seeking family
dispute resolution to qualify for a grant of legal assistance, we suggest it would
achieve the purposes of the Framework and be cost effective to expand our services
o everyone.

We note that screening for issues should be undertaken even when on the face of it
a matter could be characterised as "low-conflict", as there may be other indicators
which suggest dispute resolution is not appropriate.

While NLLA agrees that in some instances, matters where family violence is present
may require resolution (rather than "intervention") by the Family Courts, (and noting
that the local courts handle large numbers of these matters), there are also matters
that will be appropriately and effectively resolved through family dispute resolution.
Commissions undertake screening processes to determine the existence and extent
of family violence in matters proceeding through conferencing process. Clients
experiencing family violence are able, where appropriate, to participate in the
Commission family dispute resolution with the assistance of a lawyer to advocate on
their behalf.

We suggest that the description of avenues to resolve disputes insufficiently
acknowledges resolution by lawyer negotiation and legal advocacy'®. We also note
the following statements in the Report:

"The provision of information, advice and counselling services by CLCs, FRCs, and
legal aid for instance, is relatively inexpensive and can be an efficient means of
avoiding or quickly resolving disputes”'® . This might be read to suggest that Legal
Aid Commissions provide counselling services, which they do not.

"The most commonly reported barriers to obtaining assistance or advice was not
cost, but rather issues regarding the ability to access available services, such as
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being put on hold an delays in getting a response or appointments."** We would

strongly suggest that to the extent that these things are occurring in the legal
assistance sector, and the wait might be considered "unreasonable" that this is the
result of a lack of funding.

"Legal aid service levels were cut....primarily due to an increase in service
provision""® The Report notes that the average cost of a grant of legal aid for family
law increased. We confirm our previously expressed view that the increased costs
experienced by Commissions are in part due to the 2006 family law reforms which
have required increased work. In relation to the comment that "service cuts are
happening differently in different states, but generally LACs are no longer providing
the full range of services contemplated in the legal aid agreements"”, we note that
Commissions are still providing the full range of services but that in some
Commissions the amount/number/guideline type of service has been cut. We also
note that the practice of the courts varies between States and Territories and across
registries, and this affects Commissions and service responses. There may be valid
reasons for the differences across registries eg local conditions can very much affect
the way service delivery should or can be delivered. Hard decisions need to be
made about service delivery when funding is insufficient.

"There is a great deal of cooperation between these [legal assistance] providers, and
together they can be extremely effective at providing disadvantaged people with
various avenues for gaining access to justice™®. Levels of co-operation amongst the
main legal assistance service providers represented nationally by ALAF" established
by the Law Council of Australia, the National Association of Community Legal
Centres, the Aboriginal and Torres Strait Islander Legal Services Forum, and NLA in
1998, was largely borne by the need to stretch legal assistance services as far as
possible given that funding levels even then were inadequate to meet need.

"Even massive increases in legal aid budgets will not provide any assistance to the
vast majority of people who experience legal issues in their day to day lives"."
Whilst we agree that even massive increases in legal aid budgets, would not ensure
that everyone with a legal issue would be assisted, we suggest that budget increases
would in fact provide legal assistance to many poverty affected people who are
currently not receiving the assistance that they need because of funding constraints.
Budget increases would help to deliver assistance to many people in desperate need
of legal services at stressful and challenging times in their lives.

»_...more information and advice could reduce the demand for legal representation™"
Whilst this may be so, nearly everyone who contacts a Commission is not then sent
by us straight to litigation but is receiving early intervention services, such as
information, advice and minor assistance, and dispute resolution which are often
successful but sometimes not. Funding for these services is already insufficient.
Whilst there may be some scope to get to people earlier in time and thereby prevent
matters from occurring or escalating, this too takes money, and any active
advertising or increased promotion of services runs the "flood-gates” risk. This is
something that the Commissions have grappled with for a long time. We would
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therefore suggest that the room for "re-allocation of resources"® is likely to be very

limited, unless aid is to be taken away from those matters for which grants of legal
assistance are provided, these currently being mainly in family law matters involving
children where there are issues of complexity.

Chapter 4 Conclusions about access to justice
NLA agrees that overall the system is in good shape and functioning well.

NLA notes the conclusion that "disputes with government are a large category of total
legal issues reported"?!. Our experience is that the approach taken by Government
as a party to a legal matter can sometimes result in excessive costs to legal
assistance service providers who are funding the other party.

It is envisaged that "savings can come from supporting measures to address legal
problems early and prevent them from imposing greater costs on individuals and
societies™? . We strongly suggest that given the types of matters that Commissions
handle, that it will take a long time before any possible flow on effect in relation to
savings is achieved.

For these reasons, we remain of the previously expressed view that additional
funding for legal assistance is urgently needed.

Chapter 5 An Access to Justice Framework

NLA supports the proposed Access to Justice Principles. The principle of Equity
would be enhanced with an acknowledgement that different approaches are needed
to overcome barriers to fair and accessible justice for certain groups of people and
particularly those most vulnerable to social exclusion.

In our view, it is essential that not just information, referral and triage are provided,
but also that there is access to legal advice and discrete task assistance. Our
experience proves the substantial benefit of providing advice and discrete task
assistance for clients who are resolving their legal issues outside the traditional court
system. In our experience the discrete task assistance we provide to vulnerable
clients by negotiating on their behalf with other parties overcomes a power
imbalance.

It is also our experience that vulnerable clients need assistance to access and
effectively activate the many non-court based dispute resolution processes. As
mentioned above, we believe our dispute resolution services are appropriate for
expansion into the civil law area.

NLA supports expanding the capacity for effective triage at all points of the system. [t
is essential to acknowledge, however, the extensive training that is necessary so that
front line staff at all agencies have this triage capacity. Training also involves
resourcing issues.

The type and level of triage required will depend on the legal problem and the
circumstances of the particular case. For example, the ideal pathway at page 69 of
the report is appropriate only for unsecured debts where there is no dispute that the
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debt is owing. In our experience the appropriate triage for a debt problem requires
legal information and in many cases individual legal advice. The following questions
must be answered:

* s the consumer liable for the alleged debt?

e Is the quantum of the debt correct?

e Has client been through the provider’s internal dispute resolution process or
complaint process?

* |[sthere a legal remedy for the problem?

e Would the client benefit from financial counselling from a financial counselling
service?

The triage also needs to be effective in urgent cases such as the repossession of
secured assets where the creditor simply repossesses property and does not
commence legal action. At this crisis peint disadvantaged and vulnerable consumers
need immediate access to legal advice.

In our view Commissions and community legal centres are appropriate organisations
to provide the more complex triage necessary for many legal problems. In the
consumer and debt area, the existence of external dispute resolution (EDR) schemes
and financial counsellors does not negate the need for effective triage followed by
legal advice, minor assistance and in some cases representation. For example
relatively few cases are suitable for EDR ~ the matter may already be in court, or
there is no EDR scheme, or the EDR scheme is not capable of providing a remedy
(refusal of service, outside monetary limits, matter more effectively handled by anti
discrimination tribunal, difficulty in accessing services etc ). In our view, it is
inappropriate for a court or an EDR scheme such as the Financial Ombudsman
Service to provide extensive filtering or triage as they should not be determining
liability at a preliminary stage.

Similarly, financial counsellors are not the most appropriate providers of triage in the
first instance. For example, Legal Aid Queensland's Consumer Protection Unit has
conducted extensive training of financial counsellors including those recently
appointed. Without an understanding of the legal context in which they work financial
counsellors can stray into the area of legal advice provision and/or assist clients in a
way which undermines their legal rights. Misinformation or failure to act can lead to a
loss of legal protection. If a debt is incapable of enforcement because it is statue
barred making an arrangement to pay can revive a debt. Similarly negotiating a
payment arrangement without considering whether the individual has any legal
liability for the debt is negligent and not in the individual’s best interests.

NLA welcomes Recommendation 5.3 of the Report concerning a review of the
interrelationship between Commonwealth and State/Territory justice systems. As
indicated earlier in the Report, legal events often occur in clusters. The nature of
these clusters often includes a combination of Commonwealth and State legal
issues, and so we suggest that the inter-relationship of the systems is very important.
The Report recommends that the review be conducted by a small panel. If the
review is to proceed, NLA seeks to be consulted by the small panel.



Chapter 6 Information about the law

No wrong number, no wrong door

NLA endorses the no wrong number no wrong door approach in recommendations
6.1 and 6.2, however building triage capacity at all points of the system requires
considerable resourcing and training. The no wrong number no wrong door
approach is already used by Commissions which have comprehensive referral banks
in relation to legal and non legal services so that clients are referred to the most
appropriate service.

We note the following statements in the Report:

"Awareness of services that have a specific information or advice function - such as
LAGs, CLCs, or family relationships services - is low.” The difficulty with advertising
and/ more extensive promotion of services by Commissions has been referred to
above.

"Accordingly, merely increasing the capacity of funded legal assistance providers to
provide legal information is unlikely to significantly improve the availability of legal
information. What is needed is a more strategic approach to the provision of legal
information". 2* This raises two issues referred to above: 1) to the extent that people
are already waiting for calls to be answered this is a capacity and resourcing issue
due to lack of funding, and 2) to increase people's awareness of the existence of the
service also requires resources, and will result in increased demand on already
stretched services. These are capacity issues.

In relation to "warm referrals"?®, whilst we agree that warm referrals can improve
justice outcomes, resourcing warm referral in all cases is very resource intensive.
We consider that warm referral is not necessary in all cases and sometimes is not
appropriate. To require warm referral for all information clients who are referred
would require significant additional resourcing.

In relation to the proposal for a "common referral database"® our experience is that
referrals are more effective if the service making the referral has a working
relationship with or knowledge of the other agency referred to. A "bottom up" not
"top down" approach is therefore strongly recommended. Whilst a common referral
database (recommendation 6.3) may be a useful tool, we would like to know more
about the precise detail of what is proposed, eg, who is it envisaged would use the
referral database, what are the existing gaps which it is aimed to fill, to what extent
are the purposes to which such a database would be put not already being served?

Our experience is that the amount of work (and resourcing) required for the creation
and maintenance of referral databases is usually underestimated. Any proposed
common database will need to be carefully designed and adequately resourced. For
example, our experience is that the referral information available at

www familyrelationships.gov.au is not presented in the most user friendly manner.
The information is not in plain English and search results are not necessarily
presented in 2 manner which is easy to understand. From an agency perspective, it
is difficult for agencies to update information. Given that a comprehensive national
database would be even more complex, it is important that these issues are
addressed.
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We understand that a proposal for a Directory of Services is being considered by the
Family Law Systems Reference Group organised by the Attorney-General's
Department. This may have some relevance to the proposal for a common referral
database.

We also note that there are a large number of "non-Commonwealth” law types and
state and territory based services. We would prefer not to each have two referral
databases which require maintenance. Again there are resourcing issues.

Direct engagement

NLA agrees that direct engagement (Recommendations 6.4-6) with some
communities is required to ensure that information about the law is accessible and
equity in the justice system is achieved.

NLA refers the Taskforce to the Recommendations of the Senate Committee Report
into Legal Aid And Access To Justice, June 2004 in so far as they relate to
indigenous, CALD, RRR and technology in service delivery. [t is noteworthy that
some of the recommendations and the material resulting in them being made refer to
what was at that stage, already recognised as serious underfunding.

Collaboration

NLA agrees that collaboration between service providers (Recommendation 6.7) is
key to ensuring people are referred to the appropriate service and that all issues are
addressed.

NLA supports Recommendation 6.8 concerning the greater use of technology. The
use of technology to provide services more efficiently and expand service reach has
been a feature of Commission programs over the past decade. NLA has developed
best practice standards for the use of technology in the delivery of information,
advice and minor assistance services to ensure that technological solutions meet
client need. Our experience is that technology can be used to effectively deliver
services to a number of client groups (strategies with broad coverage such as
telephone legal advice, web sites that can automate the intake and referral process
etc) but that other vulnerable client groups require personal contact.

Whilst most Commissions already have video conferencing facilities, there is a need
for additional facilities, appropriate accommodation for the use of the facilities and for
upgrades. Upgrades are essential to ensure that the service can be delivered
effectively and that the technology is accepted as a vehicle for service delivery.
Appropriate video conferencing facilities would also further facilitate the sharing of
professional development and community legal education activities across legal aid
service providers.

It is important to note that in some locations and for some people videoconferencing
is unlikely to be successful because of, eg privacy issues. Clients in smaller
communities may be reluctant to visit venues such that the nature of their personal
matters could be deduced by others.

Chapter 7 Non court models of dispute resolution

NLA notes the release of the NADRAC report to the Attorney-General "The Resolve
to Resolve - Embracing ADR to Improve Access to Justice in the Federal
Jurisdiction”.



assists clients to develo}') strategies to manage thé'emerging'dispute.

In recognising the value of ADR, it is important however to recognise its limitations.
Those limitations include the following three important issues:

a) Transparency and effectiveness in guiding systemic conduct:

One of the key reasons for expanding the range of ADR options, as the name itself
suggests, is to steer matters away from a requirement for formal Court resolution.
The benegfits of this approach are discussed in the Report and in more detail in a
variety of other processes and publications.27 Indeed, as the Report notes,
consideration is being given to actively discouraging the use of formal processes in
favour of ADR, or adopting ADR methods within Court systems.

In NLA's submission it is worth remembering what ADR is actually an alternative to.
Whilst the more formal processes available through Courts and Tribunals are
generally more time and resource intensive, they de provide an opportunity for the
development of jurisprudence or ensure a level of public scrutiny not automatically
available across the ADR landscape.

It is in our view a poor structural outcome if the only practical option that low-income
or disadvantaged people have to enforce their rights is via ADR. That is not a
criticism of the usefulness of ADR, rather recognition that it should remain an
alternative not a requirement or a default option for everyone other than the well-
resourced. Similarly, if ADR processes routinely manage disputes away but do not
provide a transparent public judgment’ regarding unacceptable conduct, there is a
risk that systemic problems can continue where they might otherwise be addressed.
This is pursued further under the next heading.

b) The relationship between ADR and industry self-regulation:

The Report specifically considers the development and usefulness of ADR in
consumer disputes. There has been a proliferation of External Dispute Resolution
(EDR) schemes across industry sectors in Australia, providing consumers with an
ADR option for resolving their complaints. EDR schemes are part of the landscape of
industry self-regulation. Whilst it is true that there may be advantage in commercial
providers developing self-regulatory structures and processes, our experience
suggests that they will rarely do so unless there is a credible threat of consequence
for not acting. Routinely the main risk is the likelihood of more formal regulation if
industry does not act at all or effectively.

?" Eg the research prepared by Ipsos for Consumer Affairs Victoria and the NADRAC
investigations, both of which are referred to in the Report.





















